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OPINION

PER CURIAM: 

The National Association of Home Builders and the Peninsula
Housing and Builders Association (collectively, "Appellants") appeal
an order of the district court accepting a report and recommendation
of a magistrate judge, who in turn recommended dismissal of this
action. Finding no error, we affirm. 

I.

The United States Army Corps of Engineers (the Corps) and the
Environmental Protection Agency (the EPA) share responsibility for
enforcing the Clean Water Act (CWA), 33 U.S.C.A. §§ 1251-1376
(West 1986 & Supp. 2000). In 1998, the Corps and the EPA issued
a guidance memorandum interpreting the decision of this court in
United States v. Wilson, 133 F.3d 251 (4th Cir. 1997). As is relevant
here, the guidance memorandum directed "Corps and EPA field
offices . . . to assert CWA jurisdiction over all isolated water bodies
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that serve as habitat for migratory birds." Nat’l Ass’n of Home Build-
ers v. United States Army Corps of Eng’rs, No. 4:99CV11, 2000 WL
433072, at *2 (E.D. Va. Mar. 9, 2000) (internal quotation marks omit-
ted). Appellants subsequently brought this action challenging this por-
tion of the guidance memorandum on three bases: that the guidance
memorandum constituted a legislative rule that had been improperly
promulgated without the notice-and-comment procedures mandated
by the Administrative Procedure Act (APA), see 5 U.S.C.A. § 553
(West 1996); that the direction to exercise CWA jurisdiction over iso-
lated water bodies that served as habitat for migratory birds exceeded
the bounds of the CWA; and that, to the extent the direction to exer-
cise jurisdiction did not violate the CWA, it violated the Commerce
Clause. 

The district court referred the action to a magistrate judge, who rec-
ommended dismissal for lack of subject matter jurisdiction. Specifi-
cally, the magistrate judge concluded that the guidance memorandum
was not a "final agency action" subject to judicial review under the
APA, 5 U.S.C.A. § 704 (West 1996), and that the action was not ripe
because the guidance memorandum had not yet affected Appellants
and might never do so.* After considering Appellants’ objections, the
district court adopted the report and recommendation, and accord-
ingly it dismissed the case. 

II.

After reviewing the parties’ briefs and the applicable law, and hav-
ing had the benefit of oral argument, we conclude that the district
court correctly decided the issues before it. Accordingly, we affirm on
the reasoning of the district court. See Nat’l Ass’n of Home Builders,
2000 WL 433072, at *3-*7.

AFFIRMED

*In an alternative ruling, the magistrate judge concluded that the guid-
ance memorandum was an interpretive rule that was not required to
undergo notice-and-comment rule making. The magistrate judge did not
make an alternative ruling on Appellants’ other claims. 
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